
   CLIMATE CHANGE LIABILITY 

  As frustration mounts in some quarters at the perceived inadequacy or 
speed of international action on climate change, and as the likelihood of 
signifi cant impacts grows, the focus is increasingly turning to liability 
for climate change damage. Actual or potential climate change liability 
implicates a growing range of actors, including governments, industry, 
businesses, non-governmental organisations, individuals and legal prac-
titioners.  Climate Change Liability  provides an objective, rigorous and 
accessible overview of the existing law and the direction it might take in 
seventeen developed and developing countries and the European Union. 
In some jurisdictions, the applicable law is less developed and less the 
subject of current debate. In others, actions for various kinds of climate 
change liability have already been brought, including high-profi le cases 
such as  Massachusetts  v.  EPA  in the United States. Each chapter explores 
the potential for and barriers to climate change liability in private and 
public law. 
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  F O R E W O R D 

 Mary Robinson, Honorary President Oxfam International and President 
of Mary Robinson Foundation – Climate Justice 

 Climate justice links human rights and development to achieve a human-
centred approach, thus safeguarding the rights of the vulnerable and shar-
ing the burdens and benefi ts of climate change and its resolution equitably 
and fairly. As such, climate justice incorporates the principle of corrective 
justice – the idea that those who have contributed most to the global stock 
of greenhouse gas emissions have a moral obligation to make signifi cant 
emissions reductions in order to avoid dangerous climate change. Th is is 
necessary as the countries and people who are most vulnerable to climate 
change are those who contributed least to the problem.  

 Climate justice can also be used to assign liability for past and projected 
contributions to climate change. Th is can assist the most marginalised 
and disenfranchised in our global community to fi nd justice through the 
courts, thus paving the path for fi nancial reparations through distribu-
tive justice. It can also be used, along with moral suasion and multi-lateral 
political and legal agreements, to insist on equitable burden-sharing and 
greater equality through fi nancial assistance and technology transfer. 

 However, assigning climate change liability for those seeking redress 
or basic compensation from corporations or governments who refuse to 
act and who are seen to have violated basic human rights creates a number 
of problems. First, it is diffi  cult to establish causality between the harm 
done or tortious act and the direct damage suff ered. Secondly, it is diffi  -
cult to establish liability and apportion damages accordingly. Th irdly, it 
may be diffi  cult to establish legal standing or locus standi for petitioners 
before the courts. 

 Th is book sets out the legal principles underpinning climate change 
liability. It off ers an extensive and comprehensive overview of national cli-
mate change policies and legislation as well as diff erent rights-based legal 
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arguments in various jurisdictions that could be used to achieve climate 
justice at a national level. Notwithstanding the climate justice opportun-
ities potentially aff orded by litigation, the need for a new legally binding 
agreement under the United Nations Framework Convention on Climate 
Change (UNFCCC) remains vital. Only a legally binding international 
framework can ensure that actions will be taken to reduce emissions and 
to protect the most vulnerable from the potentially catastrophic impacts 
of climate change.  
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  AAU:      Assigned Amount Units    
  ACESA:      US American Clean Energy and Security Act    
  AF(B):      Adaptation Fund (Board)    
  AGF:      Advisory Group on Climate Change Financing   
  AIJ:      Activities Implemented Jointly    
  ALBA:      Bolivia, Cuba, Ecuador, Nicaragua and Venezuela   
  Annex I Parties:       Australia, Austria, Belarus, Belgium, Bulgaria, Canada, Croatia, 

Czech Republic, Denmark, Estonia, European Union, Finland, 
France, Germany, Greece, Hungary, Iceland, Ireland, Italy, 
Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, 
Monaco, Netherlands, New Zealand, Norway, Poland, Portugal, 
Romania, Russian Federation, Slovakia, Slovenia, Spain, Sweden, 
Switzerland, Turkey, Ukraine, United Kingdom and the United 
States of America.   

  AOSIS:      Alliance of Small Island States   
  AWG-KP:       Ad Hoc Working Group on Further Commitments for Annex I 

Parties under the Kyoto Protocol   
  AWG-LCA:       Ad Hoc Working Group on Long Term Co-operative Action 

under the Framework Convention on Climate Change   
  BAP:      Bali Action Plan 2007   
  BASIC:      Brazil, South Africa, India and China   
  BAU:      Business As Usual   
  BRIC:      Brazil, Russia, India and China   
  CACAM:      Central Asia, Caucasus, Albania and Moldova   
  CAN:      Climate Action Network   
  CBD:      Convention on Biological Diversity   
  CBDR:      Common But Diff erentiated Responsibilities   
  CC:      Compliance Committee   
  CCL:      Climate Change Levy   
  CCS:      Carbon Capture and Storage   
  CDE:      Carbon Dioxide Equivalent (in g/kg/t)   
  CDM:      Clean Development Mechanism   
  CDP:      Carbon Disclosure Project   
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  CERs:      Certifi ed Emission Reductions (issued by CDM)   
  CGE:       Consultative Group of Experts on National Communications from 

Parties not included in Annex I Parties   
  CMP:       Conference of the Parties serving as the Meeting of the Parties to the 

Kyoto Protocol   
  COP:      Conference of the Parties to the Kyoto Protocol   
  CRF:      Common Reporting Format (for all Annex I Parties)   
  CRPs:      Conference Room Papers   
  CTCN:      Climate Technology Centre and Network   
  DER:      Direct Emission Reduction   
  DNA:      Designated National Authority   
  ECBI:      European Capacity Building Initiative   
  ECHR:      European Convention on Human Rights   
  ECJ:      European Court of Justice   
  EGTT:      Expert Group on Technology Transfer   
  EIA:      Environmental Impact Assessment   
  EIA:      Environmental Investigation Agency   
  EIT:      Countries with Economies in Transition   
  EPA:      US Environmental Protection Agency    
  ERPA:      Emission Reduction Purchase Agreement   
  ERRs:      Emission Reduction Rights   
  ERU:      Emission Reduction Unit    
  ETS:      Emissions Trading System   
  EU ETS:      European Union ETS   
  EUA:      European Union Allowances   
  G-77/China:      Coalition of 77 developing nations and China   
  GCF:       Green Climate Fund/Global Climate Fund/Governors’ Climate and 

Forest Task Force   
  GEF:      Global Environmental Facility   
  GHG:      Greenhouse Gas   
  GNI:      Gross National Income   
  GWP:      Global Warming Potential   
  ICA:      International Consultation and Analysis   
  ICAO:      International Civil Aviation Organisation   
  ICSTD:      International Centre for Trade and Sustainable Development   
  IET:      International Emissions Trading    
  IIED:      International Institute for Environmental Development and Policy   
  IIGCC:      Institutional Investors Group on Climate Change   
  IISD:      International Institute for Sustainable Development   
  IMO:      International Maritime Organisation   
  INCR:      Investor Network on Climate Risk   
  IPCC:      Intergovernmental Panel on Climate Change   
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  ITL:      International Transaction Log   
  JI:      Joint Implementation   
  LDCF:      Least Developed Countries Fund   
  LDCs:      Least Developed Country Parties   
  LEG:      Least Developed Countries Expert Group   
  LRI:      Legal Response Initiative   
  LRTAP:      Convention on Long Range Transboundary Air Pollution   
  LU:      Land Use   
  LULUCF:      Land Use, Land Use Change and Forestry   
  MDB:      Multilateral Development Bank   
  MRV:      Monitoring, Reporting and Verifi cation   
  MVC:      Most Vulnerable Country   
  NAI:      Non-Annex I Countries   
  NAMAs:      Nationally Appropriate Mitigating Actions   
  NAPAs:      National Adaptation Programmes of Action (for LDCs)   
  NWP:      Nairobi Work Programme   
  ODA:      Offi  cial Development Assistance   
  OECD:      Organisation for Economic Co-operation and Development   
  OLCA:      Overseas Low Carbon Aid   
  PLO:      Public Liaison Offi  cer   
  QELRC:      Quantifi ed Emissions Limitation or Reduction Commitments   
  QELRO:      Quantifi ed Emissions Limitation and Reduction Objectives   
  REDD+:       Reducing Emissions from Deforestation and Forest Degradation in 

developing countries (Supporting forest conservation, sustainable 
management of forests and enhancement of forest carbon stocks)   

  ROC:      Renewal Obligation Certifi cate   
  SBI:      Subsidiary Body for Implementation   
  SBSTA:      Subsidiary Body for Scientifi c and Technological Advice   
  SCCF:      Special Climate Change Fund   
  SICA:      Central American Integration System   
  SIDS:      Small Island Developing States   
  TEC:      Technology Executive Committee   
  UNCCD:      United Nations Convention to Combat Desertifi cation   
  UNDRIP:      United Nations Declaration on Rights of Indigenous Peoples   
  UNEP:      United Nations Environment Programme   
  UNEPFI:      United Nations Environment Programme Finance Initiative   
  UNFCCC:      United Nations Framework Convention on Climate Change   
  VCUs:      Voluntary Carbon Units   
  VER:      Voluntary Emission Reductions   
  WBCSD:      World Business Council on Sustainable Development        


